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EMPLOYEE’S EVIDENCE NOT
SUFFICIENT TO ESTABLISH
“PRIMA FACIE” CASE OF RE-
TALIATION

The following case illustrates why so
many retaliation (aka reprisal), com-
plaints fail, despite the fact that some-
thing adverse to an employee’s inter-
est occurs after the employee engages
in protected EEO activity.

The employee in this case (hereinafter
referred to as the “complainant”) ap-
plied but was not selected for an IT
position in 2005. When she ques-
tioned the selecting official about the
reasons for his decision, he mentioned
the need for her to improve her job
performance, learn how to complete
tasks without supervision, and pro-
mote a team effort with her coworkers.

The complainant disbelieved those
reasons and filed an EEO complaint
alleging retaliation as the real motive
for his decision. Specifically, she at-
tributed her nonselection to a prior
EEO complaint she filed in 1999.1

As in cases of disparate treatment, a
complainant who alleges retaliation
must first establish a prima facie case;
i.e., enough evidence that, if not rebut-
ted by the employer, a trier of fact
could reasonably conclude that unlaw-
ful retaliation because of prior EEO

! A final agency decision on that complaint was is-
sued in 2001. There is no record that an appeal or
civil action filed thereafter.

activity did occur.

Establishing a prima facie case of re-
taliation is generally not difficult, but
neither is it automatic. Usually, a
complainant must present evidence of
(1) prior EEO activity, such as partici-
pation in the EEO complaint process,
or some other form of opposition to
prohibited discrimination, (2) adverse
treatment, (3) awareness of the prior
EEO activity by the official responsi-
ble for the adverse treatment, and (4)
a causal connection between the prior
EEO activity and the adverse treat-
ment. Proof of the fourth element may
come from comparative evidence con-
cerning other employees, but in most
cases proof will consist of showing a
short time frame between the prior
EEO activity and the adverse treat-
ment.

The complainant, like most complain-
ants, had no troubling proving the
first two elements. She was able to
show that she had previously engaged
in EEO protected activity, and that
she subsequently experienced adverse
treatment. As for the third element,
she was unable to prove that the se-
lecting official knew of her prior EEO
activity.  The official denied such
knowledge, and there was no evidence
in the record to show that, more likely
than not, he was aware of her prior
EEO complaint.

Moreover, the complainant was unable
to satisfy the fourth element of proof
l.e., evidence of a causal connection
between her prior complaint activity
and her nonselection. The time span
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between the two — about four years —
was clearly too great to permit a fact-
finder to infer a retaliatory motive.

The Equal Employment Opportunity
Commission (EEOC) has generally
ruled that the passage of more than 12
months between protected activity and
adverse treatment will defeat a prima
facie case, although some courts have
favored an even shorter period. The
rationale for requiring a short time
frame is that the more time that
passes; the less likely it is that an in-
dividual will continue to harbor a de-
sire to retaliate.

Bear in mind that if the prior EEO ac-
tivity involves filing an EEO com-
plaint, the time frame is often meas-
ured not from when the prior com-
plaint was filed, but from when the
last significant action in the complaint
process took place or when the matter
was finally resolved. In this case, the
prior complaint was filed in 1999 but
1ts processing was not completed until
2001.

Also bear in mind that establishing a
prima facie case does not mean that
the complainant wins his or her case.
If management is able to articulate a
legitimate, nonretaliatory reason for
the adverse treatment, which it usu-
ally does, the complainant must still
prove by a preponderance of the evi-
dence that the articulated reason is a
pretext; i.e., that it is false. On the
other hand, if management is unable
to articulate a legitimate reason, then
the evidence used to establish the
prima facie case, by itself, will suffice

and the complainant will prevail.

I1

EMPLOYEE WITH PTSD NOT
DISABLED WHERE MEDICATION
SUCCESSFULLY CONTROLLED
SYMPTOMS

As the following case indicates, medi-
cation and other measures that correct
or control a medical condition must be
taken into consideration when deter-
mining if the individual has a disabil-
ity for purposes of employment dis-
crimination law.

The VA employee in this case claimed
to have Post Traumatic Stress Disor-
der (PTSD). He did not provide medi-
cal evidence to prove that he had the
condition. However, during the
agency’s investigation into his EEO
complaint, which he filed after learn-
ing that he had been charged Absent
without Leave (AWOL) for 24 hours,
he acknowledged that he was taking
Lithium for the condition. He further
acknowledged that this medication
successfully controlled his condition,
such that neither the condition nor the
medication substantially limited any
of his major life activities.

After reviewing the investigative re-
cord, an EEOC judge issued a sum-
mary judgment (i.e., a decision with-
out a hearing), finding that the em-
ployee was not an “individual with a
disability”, as such term is defined in
the Americans with Disabilities Act
and the EEOC’s implementing regula-
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tions. The judge reasoned, correctly,
that even assuming the employee’s
PTSD was severe enough to substan-
tially limit a major life activity with-
out the Lithium; his use of the medica-
tion must nevertheless be considered
in determining if he is disabled. Be-
cause the medication successfully con-
trols his condition, he is not disabled,
as neither his condition nor his medi-
cation substantially limits any of his
major life activities, including his abil-
ity to work.

111

MANAGEMENT SATISFIES ITS
OBLIGATION TO ACCOMMO-
DATE DESPITE DISABLED EM-
PLOYEE’S DISSATISFACTION
WITH THE PROPOSED ACCOM-
MODATIONS

As the following case shows, a dis-
abled employee who is eligible for rea-
sonable accommodation of a disability
1s not necessarily entitled to the ac-
commodation of his or her choice.

The complainant was employed as a
Nursing Assistant in a Geriatrics and
Long Term Care facility. Her duties
included working with seriously ill
and terminally ill patients.

Prior to and during her employment at
this facility, she had experienced peri-
ods of depression. Upon returning to
work following a period of medical
leave taken due to a depressive epi-
sode, she requested a job reassign-
ment. Her supervisor detailed her to

the Environmental Service until such
time as she provided more specific
medical documentation regarding her
reassignment request. She returned
within a few hours of arriving in the
Environmental Service, stating that
she did not wish to work there. Man-
agement offered to reassign her to an-
other medical center in the area where
she could perform different duties, but
she refused, stating that it was too far
from home.

A few days later, her psychiatrist pro-
vided a written note stating that she
suffered from a “mental impairment”
that was exacerbated by multiple
deaths in her family. He stated that
working with terminally ill patients
would likely lead to a recurrence of
her symptoms. As the note lacked
specificity regarding the nature of the
complainant’s mental 1mpairment,
management officials requested clari-
fication to determine if she was a
“qualified individual with a disability”,
and thus entitled to reasonable ac-
commodation of her condition.

The psychiatrist provided the re-
quested clarification, describing her
condition in more detail and recom-
mending that the “majority of her
work” should be with patients who are
not seriously or terminally ill. A staff
physician at the facility concurred
with that recommendation. As there
were no such positions available at the
facility, management decided to reas-
sign her to the Float Pool, an assign-
ment that did not entail constant work
with terminally ill patients.
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The complainant’s psychiatrist ob-
jected to this assignment, stating that
1t was causing the complainant great
distress and might result in a relapse.
Management accordingly detailed her
to work as an Information Reception-
ist, and eventually found and assigned
her to a position as a Nursing Assis-
tant in a non-hospice or acute care set-
ting. Again her psychiatrist objected
to the assignment, this time stating
that she should not be working at all
In an inpatient setting.

Management thereafter notified the
complainant that there were no Nurs-
ing Assistant positions available that
did not involve inpatient care, and
that the only other position available
for which she was qualified and which
satisfied her restrictions was the In-
formation Receptionist position to
which she had previously been de-
tailed. Accepting this position would
have required a downgrade from GS-
5/9 (($36,257 per annum) to GS-4/10
($33,253). The complainant declined
the offer and filed a discrimination
complaint alleging failure to accom-
modate her disability.

Based on the above facts, OEDCA con-
cluded that management had satisfied
its burden to accommodate the com-
plainant’s disability. First OEDCA
found that the complainant was an
“Individual with a disability” based on
the statements provided by her psy-
chiatrist which described in detail her
condition and the substantial limita-
tions it placed on her ability to func-
tion in her daily life. Second, OEDCA
found that management officials made

several good-faith attempts to accom-
modate her, all of which the complain-
ant rejected. Each time management
found a position which seemed to meet
her medical restrictions, her psychia-
trist rejected it and imposed addi-
tional restrictions. The record showed
that management acted timely and
reasonably in trying to incorporate in
its offers the evolving list of medical
restrictions imposed by the psychia-
trist.

The fact that the complainant was not
happy with the final offer, which she
rejected, does not mean that there was
a failure to accommodate. A com-
plainant is not entitled to the accom-
modation of his or her choice, and may
sometimes be required to accept a po-
sition in a different job series and at a
lower grade.

IV

EMPLOYEE WITH A “HISTORY
OF” A DISABILITY NOT ENTI-
TLED TO REASONABLE ACCOM-
MODATION

As the following case illustrates, not
everyone who meets the definition of
“an individual with a disability” is eli-
gible for reasonable accommodation.

The complainant in this case was di-
agnosed with lupus in 1995. In 2005,
he filed a complaint alleging, among
other things, that he was discrimi-
nated against when management
failed to accommodate his medical re-
strictions by requiring him to lift over
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20 pounds and work in areas where he
might be exposed to certain patients
who could compromise his immune
system.

Management responded to the com-
plaint by stating that they satisfied
the restrictions imposed by the physi-
cian. Although the complainant al-
leged that he was ordered to clean the
canteen area, which included lifting
and carrying heavy trash, manage-
ment had arranged for someone else to
handle that particular task, and
timely notified the complainant of that
fact. Nevertheless, the complainant
lifted and carried out the trash, de-
spite his restriction.

The complainant also alleged that he
was assigned to clean an area on the
second floor of the hospital, despite the
restriction about working in areas that
could compromise his immune system.
His supervisor testified, however, that
she was unaware of that restriction,
and that as soon as she learned of it,
she did not move him to that area.

After reviewing the evidence in the re-
cord, OEDCA concluded that man-
agement did not discriminate against
the complainant because he was not
eligible for reasonable accommodation.
Moreover, even if he were eligble,
management complied with the re-
strictions imposed by his physician.

In examining the complainant’s medi-
cal condition, OEDCA concluded that
while the complainant was diagnosed
with lupus, and while that condition
did, in the past, substantially limit

some of his major life activities, his
physician stated that his lupus condi-
tion had in recent years become inac-
tive to some degree. When asked what
major life activities were substantially
limited at the time relevant to his
complaint, the complainant mentioned
only his 20-pound lifting restriction.
OEDCA noted that the EEOC’s case
law holds that such a limitation is not
substantial enough to qualify as a dis-
ability under the Rehabilitation Act
and the Americans with Disabilities
Act. Hence, the complainant was un-
able to show that he had a disability
during the relevant time period.

However, the above statutes also in-
clude within the definition of “individ-
ual with a disability” those individuals
who are “perceived as” having a dis-
ability as well as individuals with a
“history of” (or record of) a disability.
In this case, OEDCA concluded that
while the complainant did not have a
disability — i.e., a substantially limit-
ing impairment — he did have a his-
tory or record of a disability. The
question, therefore, was whether his
history of a disability entitled him to
reasonable accommodation. OEDCA
concluded that it did not. Generally,
to be eligible for a reasonable accom-
modation, an individual must have a
current disability, as opposed to sim-
ply being perceived as disabled or hav-
ing a record of a disability. The rea-
son, of course, is that in “perceived as”
and “history of” situations, there is no
actual (i.e., current) disability to ac-
commodate.

As noted above, however, even assum-
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ing there was a duty to accommodate,
management satisfied its obligation.

A\

BEING “FROM DETROIT” NOT
SUFFICIENT TO DEMONSTRATE
AWARENESS OF COMPLAIN-
ANT’S RACE

While most individuals who file dis-
crimination complaints do not prevail
due to a lack of proof, most are never-
theless able to meet their threshold
burden of establishing a prima facie
case. This is because the elements of
prima facie proof are generally easy to
satisfy. The following illustrates a
situation where even prima facie proof
was not available.

The complainant unsuccessfully ap-
plied for a Police Officer position at a
VA medical center. All applications
were initially processed at the Dele-
gated Examining Unit to determine if
the applicants met minimum qualifi-
cation requirements. The DEU is a
regional center that processes applica-
tions from “outside” candidates — i.e.,
applicants who are not VA employees
— for all VA facilities within its geo-
graphic jurisdiction. The applications
of those found qualified are then re-
ferred to the selecting official at the
facility for consideration. The com-
plainant’s application was not referred
for consideration, as he did not possess
the minimum requirement of at least
one year of police experience.

Upon receiving notice from the DEU of
his disqualification, the complainant

filed a claim alleging discrimination
because of his race (African-
American). Following an investiga-
tion, the complainant requested a
hearing before an EEOC administra-
tive judge, but the judge declined to
hold a hearing, finding that there were
no material facts in dispute.

Instead, the judge issued a decision
without a hearing (“summary judg-
ment”) in which he concluded that the
complainant had failed to establish
even a prima facie case of race dis-
crimination. Specifically, the judge
found no evidence that the HR special-
ist at the DEU was aware of the com-
plainant’s race. Without such aware-
ness, discrimination was not even pos-
sible. The complainant had argued,
unsuccessfully, that the HR specialist
was Indeed aware of his race, as his
application noted that he is from De-
troit, which 1s “well known in this
country to be a majority African-
American city.” The judge, not sur-
prisingly, rejected this reasoning as
unpersuasive. The judge further
found, as did the DEU, that the com-
plainant failed to meet the minimum
qualification requirements.  Hence,
complainant was unable to establish
even a prima facie case of race dis-
crimination.

In cases such as this where the official
reviewing applications does not know
the applicants, it is difficult to prove
awareness by that official of an appli-
cant’s race unless the applicant notes
something in his or her application
that would clearly indicate the indi-
vidual’s race (e.g., membership in the
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African-American Student Association
at XXXX University). In this case, the
judge found that residence in Detroit
was not sufficient to support an infer-
ence that another person would con-
clude from that fact that the individ-
ual is African-American.

VI

“GUT FEELING” NOT EVIDENCE
OF REPRISAL

The bar to having an EEO complaint
heard is very low. One need not estab-
lish a prima facie case in order for a
complaint to be accepted and investi-
gated. Subject to a few procedural re-
quirements, one need only claim that
something happened (or didn’t hap-
pen), and that the reason i1s due in
whole or in part to discrimination pro-
hibited by Title VII of the Civil Rights
Act, the Rehabilitation Act, or the Age
Discrimination in Employment Act.
On the other hand, proving such a
claim 1s far more difficult, as the fol-
lowing case illustrates.

An employee alleged that the reason
she was not selected for a position as a
Health System Management Trainee
was due to her prior EEO complaint
activity. Because she timely filed her
complaint and satisfied other proce-
dural requirements, her complaint
was accepted and investigated.

According to the record, she had pre-
viously filed an EEO complaint sev-
eral months earlier alleging a failure
to accommodate a disability. When

she later applied for the Trainee posi-
tion, her name was one of ten referred
to the selecting official for considera-
tion. A rating panel initially screened
the applications and ranked the can-
didates based on their responses to the
“KSAs” (a supplemental application
form on which candidates must ad-
dress their qualifications as they re-
late to the specific knowledge, skills,
and abilities needed for the job in
question). The panel ranked her
eighth among the ten referred. The
panel then provided the selecting offi-
cial, with the names of the top four
candidates. Upon learning that she
was not referred to the selecting offi-
cial, she filed a complaint alleging re-
prisal (i.e., retaliation).

An EEOC judge concluded that the
complainant was unable to satisfy her
threshold burden of establishing a
prima facie case of reprisal, as she
failed to present evidence that any of
the screening panel members were
even aware of her recent EEO com-
plaint. Absent such awareness, they
could not possibly have retaliated
against her.

Even assuming they did know of her
recent EEO activity, the judge con-
cluded that she presented no evidence
that the rating and ranking process
was conducted in a biased manner.
When asked the reason for her belief
that retaliation was a motive, she re-
sponded by stating simply that it was
a “gut feeling”.

The EEOC judge rejected that re-
sponse as intangible. Mere feelings or
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beliefs, no matter how sincere, do not
equate with evidence. In essence, the
complainant was presenting her claim
as evidence of her claim.

Many complaints fail because employ-
ees and applicants often have nothing
more to go on than a “gut feeling”
about the reason(s) why something
happened. While gut feelings may, in
many cases, be sufficient to state a
claim that can be heard, far more will
be needed if the claim is to succeed.

VII

COURT OF APPEALS FINDS AL-
LEGED HARASSMENT NOT SO
SEVERE OR PERVASIVE AS TO
CONSTITUTE A HOSTILE WORK
ENVIRONMENT

The Federal Court of Appeals for the
11th Circuit recently found in favor of
the VA in a harassment/hostile envi-
ronment claim.

The plaintiff, a loan specialist with a
leg impairment, alleged, among other
things, that his supervisor subjected
him to a hostile work environment.
Specifically, he claimed that she made
demeaning comments about his leg
condition, forced him to spend more
time than other employees assembling
and moving furniture during an office
relocation, pulled him “to the floor” by
his wrist when he complained about
assembling and moving furniture, and
indicated that she was going to “get
rid of him”. He claimed that the har-
assment was due to his disability and

race (Caucasian).

The district court that initially re-
viewed the case found that the super-
visor made demeaning comments
about his leg condition, grabbed his
arm at one point, and wanted to get
rid of him. The court also found that
the he spent more time assembling
furniture than other employees. The
court further found, however, that the
supervisor accommodated his leg im-
pairment by making adjustments to
his workspace.

In reviewing the evidence as a whole,
including the accommodation of the
plaintiff’s leg impairment, the appel-
late court concluded that the plaintiff
had failed to prove the existence of a
hostile environment that was suffi-
ciently severe or pervasive to alter the
terms and conditions of his employ-
ment. In the end, he failed to show
how these occurrences interfered with
his job performance, if at all.

The vast majority of “harassment”
claims filed by Federal employees fail
for the same reason; i.e., failure to
show that the incidents alleged in
their complaints were so severe or
pervasive as to alter the terms and
conditions of their employment. James
Dockery v. R. James Nicholson, Secre-
tary, Dept. of Veterans Affairs, No. 05-
135659 (11th Cir., February 7, 2006),
106 FEOR 309, 106 LRP 16294.

VIII

DENIAL OF “FOIA” REQUEST
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NOT GROUNDS FOR EEO COM-
PLAINT

An employee recently learned that not
every act or omission perceived as dis-
criminatory can be grounds for an
EEO complaint. The employee, who
had previously filed numerous EEO
complaints, filed two Freedom of In-
formation Act (FOIA) requests seeking
documents and information regarding
her employee health records, requests
by other employees for training, em-
ployees receiving workers’ compensa-
tion, names and grades of certain em-
ployees, and names of individuals who
were granted promotions and annual
leave by certain supervisors.

The facility director granted in part
and denied in part some of her re-
quests, citing the reason and legal ba-
sis for those requests that he denied.

In response to the denials, the em-
ployee sought EEO counseling, and
later filed a formal EEO complaint al-
leging, in essence, that the denial of
some of the information requested was
in retaliation for her prior EEO com-
plaint activity.

An EEOC judge, after reviewing the
complaint, dismissed it on procedural
grounds — in other words, without con-
sidering her retaliation claim on its
merits. The reason cited for the dis-
missal was that the complaint, as
framed, failed to state a claim under
EEOC’s regulations. Specifically, the
judge found that while retaliation
claims are generally permitted under
the regulations, claims based on the

denial of a FOIA request are not per-
mitted, as EEOC has no jurisdiction
(i.e., legal authority) to rule on
whether an agency has correctly or in-
correctly acted or ruled on a FOIA re-
quest. Any such claims must be raised
under the appropriate appeals process
specified by law and regulations under
the Freedom of Information Act.

IX

(The Equal Employment Opportunity Com-
mission recently published the following guid-
ance on the “association” provision of the
Americans with Disabilities Act. The guidance
is also available at:

http://www.eeoc.gov/facts/association_ada.h
tml

Questions and Answers About the
“Association” Provision of the
Americans with Disabilities Act

The Americans with Disabilities Act
(ADA) is a federal law that prohibits
discrimination on the basis of disabil-
ity. Title I of the ADA makes it
unlawful for any employer with 15 or
more employees (including a state or
local government employer) to dis-
criminate against a qualified applicant
or employee because of a disability in
any aspect of employment. In addition
to protecting qualified applicants and
employees with disabilities from em-
ployment discrimination, one ADA
provision — the "association" provision
-- protects applicants and employees
from discrimination based on their re-
lationship or association with an indi-
vidual with a disability, whether or

10
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not the applicant or employee has a
disability.[]

The purpose of the association provi-
sion is to prevent employers from tak-
ing adverse actions based on un-
founded stereotypes and assumptions
about individuals who associate with
people who have disabilities. Thus, it
makes unlawful actions such as refus-
ing to hire an individual who has a
child with a disability based on an as-
sumption that the applicant will be
away from work excessively or be oth-
erwise unreliable, firing an employee
who works with people who are HIV-
positive or have AIDS based on the as-
sumption that the employee will con-
tract the disease, or denying an em-
ployee health care coverage available
to others because of the disability of
an employee's dependent. This docu-
ment explains the requirements of the
ADA's association provision and pro-
vides examples of how it applies to
these and other employment situa-
tions.

1. What is the association provi-
sion of the ADA and to whom does
it provide protection?

The association provision of the ADA
prohibits employment discrimination
against a person, whether or not he or
she has a disability, because of his or
her known relationship or association
with a person with a known disability.
This means that an employer is pro-
hibited from making adverse employ-
ment decisions based on unfounded
concerns about the known disability of
a family member or anyone else with

whom the applicant or employee has a
relationship or association.

2. How close does the association
or relationship with a person with
a disability have to be for an indi-
vidual to be protected by the as-
sociation provision?

The ADA does not require a family re-
lationship for an individual to be pro-
tected by the association provision.
The key is whether the employer is
motivated by the individual's relation-
ship or association with a person who
has a disability.

Example A: An employer overhears
an employee mention to a co-worker
that he tutors children at a local
homeless shelter. The employer, re-
calling that the shelter in question is
well-known for providing job place-
ment assistance for people living with
HIV/AIDS, terminates the employee
because it believes that its image will
be tarnished if its employees associate
with the "kind of person" who con-
tracts HIV/AIDS. The employer has
violated the ADA's association provi-
sion even if the employee 1is only
minimally acquainted with beneficiar-
1es of the shelter who have HIV/AIDS,
because it made an adverse employ-
ment decision based on concerns about
the disabilities of people with whom
the employee has an association.

3. What types of employer conduct

does the association provision
prohibit?

11
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An employer may not terminate or re-
fuse to hire someone due to that per-
son's known association with an indi-
vidual with a disability.

Example B: An employer is inter-
viewing applicants for a computer
programmer position. The employer
determines that one of the applicants,
Arnold, is the best qualified, but is re-
luctant to offer him the position be-
cause Arnold disclosed during the in-
terview that he has a child with a dis-
ability. The employer violates the ADA
if it refuses to hire Arnold based on its
belief that his need to care for his
child will have a negative impact on
his work attendance or performance.

Example C: A restaurant owner
discovers that the chef's boyfriend is
HIV-positive. The owner, fearing that
the employee will contract the disease
and transmit it to the customers
through food, terminates the em-
ployee. This is a violation of the ADA's
association provision.[2!

An employer may not deny an em-
ployee who has an association with a
person with a disability a promotion or
other opportunities for advancement
due to that association.

Example D: Tiffany, a part-time
salesperson at a large appliance store,
applies for a full-time position. The
manager hiring for the position rejects
Tiffany's application because, having
heard that Tiffany's mother and sister
had breast cancer, he concludes that
Tiffany is likely to acquire the same
condition and be unable to reliably

work the hours required of a full-time
salesperson. This is a violation of the
association provision of the ADA.

An employer may not make any other
adverse employment decision about an
applicant or employee due to that per-
son's association with a person with a
disability.

Example E: The president of a
small company learns that his admin-
1strative assistant, Sandra, has a son
with an intellectual disability. The
president 1s uncomfortable around
people with this type of disability and
decides to transfer Sandra to a posi-
tion in which he will have less contact
with her to avoid any discussions
about, or interactions with, Sandra's
son. He transfers her to a vacant en-
try-level position in the mailroom
which pays less than Sandra's present
position, but will allow him to avoid
interacting with her. This is a viola-
tion of the ADA's association provi-
sion.

An employer may not deny an em-
ployee health care coverage available
to others because of the disability of
someone with whom the employee has
a relationship or association.

Example F: An employer who pro-
vides health insurance to the depend-
ents of its employees learns that
Jaime, an applicant for a management
position, has a spouse with a disabil-
ity. The employer determines that
providing insurance to Jaime's spouse
will lead to increased health insurance
costs. The employer violates the ADA

12
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if it decides not to hire Jaime based on
the increased health insurance costs
that will be caused by his wife's dis-
ability.

Example G: In the previous exam-
ple, it would also violate the ADA for
the employer to offer Jaime the posi-
tion without the benefit of health in-
surance for his dependents. The em-
ployer may not reduce the level of
health insurance benefits it offers
Jaime because his wife has a disabil-
ity; nor may it subject Jaime to differ-
ent terms or conditions of insurance.

An employer may not deny an em-
ployee any other benefits or privileges
of employment that are available to
others because of the disability of
someone with whom the employee has
a relationship or association.

Example H: A company has an an-
nual holiday party for the children of
its employees. The company president
learns that one of its newly hired em-
ployees, Ruth, has a daughter with
Down Syndrome. Worried that Ruth's
daughter will frighten the other chil-
dren or make people uncomfortable, he
tells Ruth that she may not bring her
daughter to the party. Ruth has been
denied the benefits and privileges of
employment available to other em-
ployees due to her association with a
person with a disability.

An employer may not subject someone
to harassment based on that person's
association with a person with a dis-
ability. An employer must also ensure
that other employees do not harass

the individual based on this associa-
tion.

Example I Martin and his supervi-
sor, Adam, have had an excellent
working relationship, but Adam's be-
havior toward Martin has changed
since Adam learned that Martin's wife
has a severe disability. Although Mar-
tin has always been a good performer,
Adam repeatedly expresses his con-
cern that Martin will not be able to
satisfy the demands of his job due to
his need to care for his wife. Adam has
begun to set unrealistic time frames
for projects assigned to Martin and
yells at Martin in front of co-workers
about the need to meet approaching
deadlines. Adam also recently began
requiring Martin to follow company
policies that other employees are not
required to follow, such as requesting
leave at least a week in advance.
Adam has removed Martin from team
projects, stating that Martin's co-
workers do not think that Martin can
be counted on to complete his share of
the work "considering all of his wife's
medical problems." Though Martin
has complained several times to upper
management about Adam's behavior,
the employer does nothing. The em-
ployer is liable for harassment on the
basis of Martin's association with an
individual with a disability.

4. Does the ADA require an em-
ployer to provide a reasonable ac-
commodation to a person without
a disability due to that person's
association with someone with a
disability?

13
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No. Only qualified applicants and em-
ployees with disabilities are entitled to
reasonable accommodation.l3] For ex-
ample, the ADA would not require an
employer to modify its leave policy for
an employee who needs time off to
care for a child with a disability.[*
However, an employer must avoid
treating an employee differently than
other employees because of his or her
association with a person with a dis-
ability.

Example J: Kyung, an employee at
an accounting firm, requests a week of
unpaid leave and is told by her super-
visor that there will be no difficulty in
granting the leave. Kyung then men-
tions that she will be using the leave
to care for her mother with a disabil-
ity, who is coming into town for medi-
cal treatments. The supervisor denies
the leave request, telling Kyung that
the firm's leave policy is not intended
to cover this type of situation and that
she should hire someone to look after
her mother. A few days later, the su-
pervisor approves Diego's request for a
week of unpaid leave to attend a fa-
ther-son camp with his son. If the firm
grants requests for unpaid leave for
certain personal or family reasons, it
1s a violation of the ADA's association
provision to deny Kyung's request be-
cause she wishes to use the time to as-
sist her mother with a disability.

Example K: A law firm permits its
attorneys to use 100 hours of adminis-
trative leave a year to provide pro
bono legal services. One attorney, Syl-
via, wants to use these hours to work
with a non-profit organization that

provides legal and other services to
individuals with psychiatric disabili-
ties. The law firm denies her request
because it does not believe that this
type of work will reflect well on its im-
age. If the firm allows attorneys to use
administrative leave to provide pro
bono legal services, it is a violation of
the association provision of the ADA to
deny Sylvia's request because she
wishes to use the time to assist indi-
viduals with disabilities.

5. Does an employer have to pro-
vide health insurance coverage to
employees who have dependents
with disabilities beyond that pro-
vided to other employees?

No. As noted above, the ADA requires
employers to provide employees with
dependents who have disabilities
equal access to whatever health insur-
ance coverage 1is offered to other em-
ployees. An employer is not required
to provide additional health insurance
coverage under the ADA.

Example L: A state employer's
health insurance plan will only pay for
a certain number of days of inpatient
care for employees' dependents each
year. An employee informs the em-
ployer that his wife's disability will
require more time in the hospital than
the plan covers. The ADA does not re-
quire the employer to provide addi-
tional health insurance coverage to
meet the wife's needs. A health insur-
ance plan provision that limits the
number of days of inpatient care for
employee dependents affects individu-
als with many kinds of conditions,

14



OEDCA DIGEST

only some of which are disabilities.
Consequently, the limitation is not a
disability-based distinction and would
not violate the ADA.[5I

If, however, the employer's health in-
surance plan has terms or provisions
which make disability-based distinc-
tions (e.g., provisions that single out
specific disabilities, groups of disabili-
ties or disability generally), the plan
itself may violate the ADA unless an
employer can demonstrate that the
plan provision is not a subterfuge to
evade the purposes of the ADA.[6]

LEGAL ENFORCEMENT

Any person who believes that his or
her federal employment rights have
been violated on the basis of an asso-
ciation with a person with a disability
and wants to file a complaint against a
federal agency or department must
first contact an EEO counselor within
45 days of the date of the incident or
event alleged to be discriminatory, or
in the case of a personnel action,
within 45 days of the effective date of
the action. If informal counseling does
not result in resolution of the matter,
the person may then file a formal
complaint against the agency or de-
partment. For more information on
the Federal Sector EEO complaint
process, see: http://www.eeoc.gov/
facts/fsfed.html.

Retaliation

The ADA prohibits retaliation by an
employer against someone who op-
poses discriminatory employment

practices, files a complaint of employ-
ment discrimination, or testifies or
participates in any way in an investi-
gation, proceeding, or litigation. Per-
sons who believe that they have been
retaliated against may file a complaint
of retaliation as described above.

1 See 42 U.S.C. § 12112(b)(4). Section 501 of
the Rehabilitation Act provides the same pro-
tections for federal government employees and
applicants. In addition, most states have their
own laws prohibiting employment discrimina-
tion on the basis of disability. Some of these
state laws may apply to smaller employers

and provide protections in addition to those
available under the ADA.

21 According to the Department of Health and
Human Services, HIV/AIDS is not a disease
that can be transmitted through food han-
dling. See: List of Infectious and Communica-
ble Diseases which are Transmitted through
the Food Supply at 69 Fed. Reg. 59237 (Octo-
ber 4, 2004). For a discussion of actions an
employer may take in compliance with the
ADA when an applicant or employee may
have a disease transmissible through food
handling, see EEOC's How to Comply with the
Americans with Disabilities Act: A Guide for
Restaurants and Other Food Service Employ-
ers, Questions 6-11, which is available at
http:/ /www.eeoc.gov/ facts /restaurant_guide.
html.

81 A reasonable accommodation is any work-
related modification that will permit an em-
ployee or prospective employee with a disabil-
ity to participate in the job application proc-
ess, to perform the essential functions of a job,
or to partake in the same benefits and privi-
leges of employment enjoyed by employees
without disabilities. See EEOC Guidance on
Reasonable Accommodation and Undue Hard-
ship under the Americans with Disabilities
Act (as revised October 17, 2002) at
www.eeoc.gov/policy/docs/accommodation.ht
ml for more information about reasonable ac-
commodation.
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4 Note, however, that an employee who
needs leave to care for a spouse, child, or par-
ent may be entitled to leave under the Family
and Medical Leave Act (FMLA). The FMLA,
which covers private employers with 50 or
more employees and state and local govern-
ment employers, provides up to 12 workweeks
of unpaid leave during any 12-month period to
care for a spouse, child, or parent with a seri-
ous health condition. The U.S. Department of
Labor enforces the FMLA. For more informa-
tion, go to www.dol.gov/esa/whd/fmla/.

5l See: Interim Enforcement Guidance on the
Application of the Americans with Disabilities
Act of 1990 to Disability-Related Distinctions
in Employer Provided Health Insurance (In-
terim Enforcement Guidance) at
www.eeoc.gov/policy/docs/health.html for
more information on this issue.

6 Id.
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1X, 3, p. 6; X, 2, p. 4-5
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Duty to Consider: II, 4, p. 2-3
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Effective (See also: Disability: Accommodation: Choice of): VII, 3, p. 7-8; 1X,3,p.6; X, 1,p.6-8
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Interactive Process (requirement for): II, 4, p. 2-3; IV, 1,p.5-6: IV, 4,p.7-8; VI, 1,p.6-9;
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Inability to Work: I, 1, p. 5; 1II, 2, p. 10-13; 1II, 4, p. 9-11; 1III, 1, p. 5-7; IV, 4, p. 7-8;
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VIII, 1, p. 4-5; VIII, 3, p. 6-7; IX, 1, p.7-8
Lifting: I, 1, p. 8-9; 1II, 2, p. 4-6; 1III, 1, pp. 2-3 and 11-13; VIIL, 2,p. 7-8; X,2,p.6
Manual Tasks: V, 1, p. 11-12; VII, 2,p. 8; IX,1,p.7-8
Recreational Activities: VI, 1, p. 3-4
Sleeping: VIII, 1, p. 4-5
OWCP Clearance (to return to full duty): (See: Disability: Accommodation)
Mitigating Measures: (See: Disability: Substantial Limitations)
“Perceived as” (disabled): I, 1, p. 8-9; 1II, 2, p. 4-6 and 10-13; 1I, 4, p. 9-11;
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Retirement (due to):
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V,4,p.2-3; VI, 1,p.6-9; VIII, 1, p. 7-8
Type of:
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Chemical Sensitivities/Irritants: (See: Disability: Type of: Allergies)
Carpal Tunnel Syndrome: 1V, 4, p. 7-8
Depression: I, 1, p. 4-5; 1I,4,p.2; V,3,16-19
Diabetes: III, 2,p.2; V,4,p.11-12; VII, 2, p. 10-19 (article); IX, 2, p. 2-4
Diseases: VIII, 3, p. 11-15
Drug Use: I, 1, p. 12-13; 1V, 3,p.7; VII, 2, p.8-10; IX, 3, p.4-5
Epilepsy: VII, 3, p. 13-26 (article); IX, 4, p. 2-3
Gender Dysphoria: VII, 1, p. 5-6
Heart Conditions: V, 2, p. 6-7; VIII, 4, p. 7-8
Hearing Impairment: IV, 3, p. 8-9
Intellectual: VIII, 1, p. 10-28 (article)
Lupus: X, 2,p.5
Multiple Ailments (cumulative effect of): III, 4, p. 6-7
Obesity: V, 2, p.7-8
Paranoid Schizophrenia: V, 3, p. 6-8
Personality Disorders: X, 1, p. 5-6
Pregnancy: VII, 4, p. 8
PTSD (Post Traumatic Stress Disorder): VIII, 2, p. 2-3; X, 2, p. 3
Schizophrenia: V, 3, p. 6-8
Shortness of Breath: V, 1, p. 8
Skin Conditions: VI, 1, p. 3-4
Stress: I, 1,p.4; V,1,p.2; V,3,p.16-19; VI, 1,p. 12-15; VII, 4, p. 3-4; VIII, 1, p. 4-5
Tendonitis: IX, 1, p. 6-7
Vision Impairments: X, 1, p. 8-26 (Article: EEOC Guidance on)
VA Disability Ratings: (See: Disability: Benefit Statutes: Veterans Compensation)
Veterans Compensation: (See: Disability: Benefit Statutes: Veterans Compensation)
Discharge: (See: Removal Actions)
Disciplinary/Negative Actions:
Comparators: (See: Disciplinary/Negative Actions: Similarly Situated)
Documentation in Support of (need for) : V, 3, p. 8-10 and 10-12; VI, 4, p. 5-6
Harassers (taken against): (See: Harassment: Corrective Action)
Pretext:
Evidence of:
Found: I, 1, p. 15; 1I, 2, p. 2-3; V, 2, p. 8-10; VIII, 3, p. 5-6
Not Found: 1, 1,p.16; II,1,p.7;, II,2,p.7; 1II,3,p.3
Reason(s) articulated --
Burden of Articulation Met (specific reason given for nonpromotion or nonselection)
Burden of Articulation not Met (no reason or nonspecific reason given)
L1, p. 16-17
Found not True (see Pretext Found)
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Found True (see Pretext Not Found
Reassignment (of harassment victims): (See: Reprisal: Reassignment (of harassment victim))
“Similarly Situated”: VI, 3, p. 7-9; VI, 4, p. 3-4; IX, 2, pp. 4-5 and 8-10
Victims (of harassment, taken against): (See: Reprisal: Discipline/Negative Action (against harassment victim)
Dismissals (procedural): (See specific ground(s) for dismissal — e.g., failure to state a claim,
untimeliness, mootness, proposed action, election of remedies, etc.)
Disparate Impact: X, 1, p. 3-5
Age Claims: (See: Age Discrimination: Disparate Impact
Diversity Training: III, 4, p. 10-11
Documentation (necessity for or failure to retain):
Performance Issues: (See: Performance Problems: Need to Document)
Discipline (to support): (See: Disciplinary/Negative Actions)
Promotion/Selection/Hiring Actions: (See: Promotions/Selections/Hiring: Documentation)
Dress Codes:
Effect on religious/cultural background: (See: National Origin)
Other: VII, 2, p. 3-4
Drug Use (see: Disability: Type of : Drug Use)
Dual Processing (of Complaints): (See: Election of Remedies)

E
Education: (as relates to qualifications): (See: Qualifications: Education))
EEO Complaint Process: VI, 3, p. 10-18 (article about); IX, 1, p. 10-11 (article about); IX, 3, p. 10-11 (article about)
EEO Managers (role of in VA): VIII, 3, p. 10-11
EEOC Regulations: II, 3, p. 7-12
Election of Remedies: V, 1, p.6-7; V,2,p.12-13; V,3,p.3-4; VII, 1, pp. 3and 4-5; IX, 1, p. 3-4
Employees:
“Similarly Situated”: III, 3, p. 4-5; VI, 3, p. 7-9; VI, 4, p. 3-4; IX, 2, pp. 4-5 and 8-10 (See also:
Disciplinary/ Negative Actions: Similarly Situated; and Equal Pay Act: Substantially Equal Work)
Trainees (employment status of): I, 1, p. 18; IV, 1, p. 3-4
Volunteers (employment status of): I, 1, p.4; IV, 1, p.3-4; VIII, 4, p. 8-9
“WOC’ (without compensation): VII, 2, p. 5-6
Employment References: (See: Negative Employment References)
English (Speak Only Rules): (See: National Origin)
Epilepsy: (See: Disability: Type of)
Equal Pay Act:
“Substantially Equal” Work: II, 4, p. 4; V, 1, p. 3-4; VII, 3, p. 8-10; VIII, 2, p. 8-9; IX, 2, p. 8-10
Defenses (against claims)
Merit System:
Seniority System:
Quantity/Quality System:
“Any Factor Other Than Sex”: IV, 1,p.2-3; V,1,p.3-4; VII, 3, p. 8-10; IX, 2, p. 810
Equal Work: (See: Equal Pay Act)
Evidence:
“After-Acquired”: VIII, 4, p. 2-3
Articulation (Burden of): III, 3, pp. 2-3 and 3-4; 1II, 4, p. 5-6; 1V, 2, p. 34
Belief vs. Evidence: 1I, 2, p. 6; 1I, 3, p. 3-4; 1III, 1, p. 13
Bias Attitudes: III, 1, p. 7-8
Circumstantial:
Credibility: 1II, 4, pp. 8-9 and 9-11; 1III, 3, p. 2-3; IV, 1,p.89; 1IV,3, p.5-6and6-7; V,1,p.5-6;
V,2,p.8-10; V,3,p.810; V,3,13-16; VI, 4, p.2-3; IX, 4,p.7-9
Derogatory Comments: VII, 4, p. 4-6
Direct: III, 1, p. 9; 1III, 2,p. 4; VII, 4, p. 4-6
Favoritism: VI, 3, p. 2
Opinion vs. Evidence: (See: Evidence: Belief vs. ...)
Preponderance (of the): II, 2, p. 6
Proof (burden of): III, 3, pp. 2-3 and 3-4
“Similarly Situated”: (See: Employees; See also: Disciplinary/Negative Actions)
Statistical: V, 3, p. 13-16
Substantial (appellate review standard): IX, 3, p. 7-8
Suspicion vs. Evidence: (See: Evidence: Belief vs. ...)
Pretext: (See: Removal Actions: Pretext, and Promotions/Selections/Hiring: Pretext)
Unfairness: 1I, 2, p.6; V, 3, p. 13-16
Experience (as evidence of qualifications): (See: Promotions: Pretext: Evidence)

F
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Failure to Cooperate: III, 1, p. 3-4; V, 4, p. 10-11

Failure to Hire, Promote or Select: (See: Promotions/Selections/Hiring)

Failure to State a Claim: III, 1, pp. 5 and 13; 1III, 3, p. 5-6; IV, 4, p.9-10; V,1,pp7and7-8; V,4,p.7-8;
VI, 1, p. 15; VI, 2, pp. 2-3 and 4-5; VIII, 2, p. 7-8; VIII, 3, p. 9-10; VIII, 4, pp. 4-5 and 8-9; IX, 2, p. 2;
1X, 3, p. 2-3; X, 2,p. 10

False Statements: (consequences of making): VIII, 2, p. 11; (But See Also: Harassment: Corrective Action:
Discipline of Victim)

Favoritism (as evidence of discrimination): (See: Evidence)

FOIA Requests (denial of): X, 2, p. 9-10 (failure to state a claim)

Food Service Workers (applying Americans With Disabilities Act to): VIII, 3, p. 11-15

Forced Retirement/Resignation (See: Constructive Discharge)

Freedom of Information Act (denial of request): See FOIA Requests

Forum (Choice of): (See: Election of Remedies)

Friendship (as evidence of discrimination): (See: Evidence: Favoritism)

Frivolous (complaints): VI, 2, p. 4-5; VII, 1, p. 7-9; IX, 3, p. 10-11 (article about)

Future Harm or Injury (Risk of): (See: Disability: Direct Threat)

G

Gender-Based Requirement or Policy: (See “BFOQ”)

Gender Dysphoria: (See: (See: Disability: Type of; See Also: Trans-Gender Behauvior)
Gender Stereotypes: VII, 1, p. 5-6

Genetic Information (collection, use, and disclosure of): V, 1, p. 13-16

Grievance Procedures: (See: Election of Remedies)

H
Handicap: (See: Disability)
Harassment (includes sexual and non-sexual):
Automatic (Strict) Liability: VI, 2, p. 9 (fn.3); VI, 4, p. 4-5; VII, 4, p. 6-8; VIII, 1, p. 3-4; IX, 4, p. 9-10
Anti-Harassment Policy (requirement for): II, 4, p. 11-15
Article about: III, 3, p. 11-12; VII, 3, p. 11-12
Because of Association: (See: Association with EEO Protected Individuals)
Because of Gender: I, 1, p. 6; VII, 1, p. 5-6 VII, 3, p. 2-4
Because of Disability: VI, 2, p. 8-10; VIII, 1, p. 25-28; X,2,p. 9
Because of National Origin: V, 4, p. 13-14
Because of Race: I, 1, p. 6; 11, 3, p. 4-5; V,1,p.9-11; VII, 3, p. 6-7; VII, 4, p. 10-11; X, 2,p. 9
Because of Sex (i.e., sexual in nature): III, 4, p. 8-10; 1V, 3, p.11-12; VI, 1, p. 10-12; VI, 2, p. 8-10
VIII, 3, p. 7-8 and 9-10
Because of Sexual Orientation: IV, 3, p. 13-14
Because of Trans-Gender or Trans-Sexual Behavior): (See: Trans-Gender Behavior)
By Co-workers: (See: Harassment: Liability of Employer: Harassment Committed by)
By Patients: (See: Harassment: Liability of Employer: Harassment Committed by:)
By Supervisors: (See: Harassment: Liability of Employer: Harassment Committed by:)
By Subordinates: (See: Harassment: Liability: Harassment Committed by)
Comments about Appearance: III, 3, p. 11-12
Coerced Sex: VI, 4, p. 4-5; VII, 4, p. 6-8
Confidentiality (pledge of): II, 4, p. 3
Consensual Sexual Relationships: II, 1, p. 5; VII, 3, p. 11-12
Continuing Violation: VI, 4, p. 6-8
Corrective Action (In General): 1,1 14; VI, 3, p. 3-4
Discipline/Negative Action (against victim): (See: Reprisal: Discipline/Negative Action)
Discipline of Supervisors/Managers: 111, 3, p. 11-12; 1II, 4, p. 20
Reassignment of Harasser: VIII, 4, p. 9
Reassignment of Victim: (See: Reprisal: Reassignment of Harassment Victim)
Failure to Act as Retaliation: II, 1, p. 5
Definition of: III, 2, p. 4-5; VII, 4, p. 10-11; VIII, 3, p. 7-8; X,2,p. 9
Disability: (See: Harassment: Because of
Discipline (of coworker-harasser): VI, 4, p. 3-4; VII, 1, p. 2
Discipline (of victim): (See: Reprisal: Discipline of Harassment Victim)
Elements of Proof: III, 4, p. 8-10
“Equal Opportunity Harasser™: I, 1, p.6; IV, 3,p.11-13
False Claims: VIII, 2, p. 11 (But See Also: Harassment: Corrective Action: Discipline of Victim)
Frequency of: (See: Harassment: “Severe or Pervasive”)
Gender: (See: Harassment: Because of)
Investigation of:
Duty to Conduct: II, 4, p. 3; III, 1, pp. 13 and 14-15; VI, 2, p. 8-10
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Duty to Cooperate: VI, 3, p. 9-10

Alleged to be Discriminatory/Harassing: III, 1, p. 13; V, 2,p. 10; VIIL, 4, p.9
Isolated Remarks/Incidents: (See: Harassment: “Severe or Pervasive”)
Liability of Employer: (See also: Harassment: Automatic Liability)

Harassment Committed by:

Co-workers: 1, 1, p. 3-4 and p. 14; 1II, 3, p. 2-3; 1III, 4, p 8-10; 1V, 3, pp. 3-4,
4-5,and 6-7; V,1,p.9-11; VI, 1,p.2-3; VI, 4,p.6-8; VI, 1,p.2

IX, 4, p. 9-10
Patients: IX, 3, p. 2-3
Subordinates: III, 1, p. 14-15; VI, 1, p. 10-12
Volunteers: 1, 1, p.4

Harassment Committed by Supervisors (in general): I, 1, p. 10-11 and 14-15; 1II, 2, p. 8;
III, 4, p.4-5; VI, 2, p. 8-10; VI, 3,p. 3-4; VI, 4,p.6-8; VII, 3, p. 6-7; VII, 4, p. 6-8;

IX, 4, p. 9-10
Affirmative Defense (employer’s): I, 4, p. 6-7; VI, 2, p. 8-10; VI, 3, p. 3-4;

IX, 4, p. 9-10

Duty of Employer to Prevent and Correct: III, 4, p. 8-10; VII, 3, p. 6-7;

VIIL, 1, p. 3-4; 1IX, 4, p. 9-10
Duty of Victim to Timely Report: I11, 4, p. 8-10; IX, 4, p. 9-10
Duty of Victim to Avoid Harm: VI, 3, p. 3-4
Management’s Response: (See: Harassment: Liability of Employer))
National Origin: (See: Harassment: Because of)
Race: (See: Harassment: Because of)
Rejection (of sexual advances): (See: Harassment: Coerced Sex)
Report (duty of victim to): (See: Harassment: Liability: Harassment Committed by Supervisors:
Affirmative Defense)
Retaliation (against victim of): (See: Reprisal: Discipline)
Romance (workplace): VII, 3, p. 11-12 (article)
Rudeness (of supervisor): VII, 4, p. 10-11; VIII, 2, p. 7-8
Sex (harassment because of): (See: Harassment: Because of)
Same Sex: I, 1, p. 10-11; III, 4, p. 8-10
“Severe or Pervasive”: 1,1, p. 10-11; 1II, 3, p. 4; III, 2, p. 4-5; 111, 4, p. 4-5; 1V, 2, p. 2-3

1V, 3, pp. 4-5and 11-13; V, 1, pp. 7and 7-8; VI, 2, pp. 2-3 and 5-6 and 8-10; VI, 4, p. 6-8;
VII, 1, p. 5-6; VII, 4, p. 10-11; VIII, 1, p. 2-3; VIII, 3, p. 7-8; VIIL, 4,p.9; IX 2,p.2; X,2,p.9-10

Sexual Conduct: IV, 3, p. 11-13

Strict Liability: (See: Harassment: Automatic Liability)

Sexual Orientation: (See: Sexual Orientation, See also: Harassment: Because of) )

Submission (to sexual advances): (See: Harassment: Coerced Sex)

Subordinates (romancing of): VII, 3, p. 11-12 (article)

Tangible Employment Action: (See: Harassment: Automatic Liability; See also:
Harassment: Coerced Sex)

Touching Employees: III, 3, p. 11-12; 1III, 4, p. 4-5; 1V, 3, p. 3-4, 4-5, and 11-13; VI, 2, p. 8-10;

VII, 4, p. 6-8; VIII, 1, p. 2-3; IX, 3, p. 2-3
Trans-Gender (Trans-Sexual) Behavior): (See: Trans-Gender Behavior)
Unwelcome: I, 1, p. 10-11; 1V, 3, pp. 3-4 and 4-5; VI, 3, p. 3-4

Harm (need to show): (See: Aggrieved)

Health Records (See: Disability: Medical Records)
Hearing Impairments: (See: Disability: Type of)
Hearing Process (cooperation during): III, 1, p. 3-5
Heart Conditions: (See: Disability: Type of)
Hiring: (See: Promotions/Selections/Hiring)

I

Illegal Drug Use (See: Disability: Type of : Drug Use)
Impairment: (See: Disability: Type of)

“Individual with a Disability”: (See: Disability: Type of)
Information (medical): (See: Disability: Medical Records)

Injuries: (See: Disability: Accommodation)

Intellectual Disabilities: (See: Disability: Type of)

Interim Earnings (offsetting): (See: Back Pay)

Intimidation: (See: Reprisal: “Per Se” Reprisal)

Interference (See: Reprisal: “Per Se” Reprisal)

Investigation (duty to cooperate with): VI, 3, p. 9-10

Interviews: (See: Promotions/Selections/Hiring; See Also: Disability: Interviews)
Involuntary Retirement/Resignation (See: Constructive Discharge)
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J
Job Injuries: (See: Disability: Acommodation)
Jurisdiction (lack of): (See: Failure to State a Claim)

K

L

Limited Relief/Remedies: (See: Remedies: Limited)
Latex Allergies: (See: Disability: Type of: Allergies)
Legal Representation: (See: Representation)
Licensure: I, 1, p. 2; VII, 2, p. 8-10

M

Manipulation (of the promotion/selection/hiring process): (See: Promotions/Selections/Hiring:
Manipulation of the Process)

Mediation: (See: ADR)

Medical Condition/Impairment: (See: Disability)

Medical Examinations/Inquiries: (See: Disability: Medical Examinations/Inquiries)

Medical Information: (See: Disability: Medical Records)

Mental Impairment: (See: Disability: Type of)

Merit Systems Protection Board (appeals to): (See: Election of Remedies)

Mistake of Fact: (See: Settlement Agreements)

Mixed Case Complaint (election to pursue): (See: Election of Remedies)

Moot(ness): 1V, 4, p. 10-11

MSPB Appeals: (See: Election of Remedies)

Multiple Ailments: (See: Disability: Type of)

N
National Origin: V, 4, p. 12-15; VI, 2, p. 2-3
Negative Employment Actions: (See: Disciplinary/Negative Actions)
Negative Employment References: V, 3, p. 10-12
Negotiated Grievance Procedure (election to pursue): (See: Election of Remedies)
Non Job-Related Injuries: (See: Disability: Accommodation
Non-Sexual Harassment: (See: Harassment)
Numerosity: (See: Class Action Complaints)
Nurses:
Examinations (Nursing Board): IX, 1, p. 6-7
GNT (Graduate Nurse Technician) Program: IX, 1, p. 6-7
Licensure: I, 1, p. 2; VII, 2, p. 8-10
Lifting Restrictions: (See: Disability: Type of)
Nurse Professional Standards Board: I, 1, p. 16
Performance: (See: Nurses: Promotions (non-competitive): Performance)
Promotions (non-competitive): I, 1, p. 16; 1V, 4, p.2-3; VI, 2, p. 6-8
Nurse Qualifications Standards: I, 1, p. 16; VI, 2, p. 6-8
Performance (as justification for): IV, 4, p. 2-3; VI, 2, p. 6-8
Proficiency Reports: I, 1, p. 16; VI, 2, p. 6-8

o

Obesity: (See: Disability: Type of)

“Observably Superior”: (See: “Plainly Superior”)

Offensive Remarks: (See: Comments)

Official Time (to prepare for/participate in EEO process): VIII, 2, pp. 4-5 and 9-10; IX, 2, p. 7-8
Offsets (to back pay awards): (See: Back Pay)

“Opposition” (activity opposing discrimination): (See: Reprisal: Protected EEO Activity)

Oral Agreements: (See: Settlement Agreements)

OWCP Claims (denied or controverted): III, 3, p. 5-6; V, 4, p.7-8; VIII, 4, p. 4-5

OWCP Clearances (to return to full duty): (See: Disability: Accommodation)

P

Paranoid Schizophrenia: (See: Disability: Type of)

Parking Spaces (See: Disability: Accommodation)

Participation (in EEO complaint process): (See: Reprisal: Protected EEO Activity)
Performance (removal/termination because of): (See: Removal Actions)
Performance Appraisals:
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Pretext:
Found:
Not Found:
Reason(s) articulated for --
Burden of articulation met (specific reason given for nonpromotion or
nonselection)
Burden of articulation not met (no reason or nonspecific reason given)
I,1,p.16-17; 1II, 3, p. 3-4; III, 4, p. 5-6; IV, 2, p.3-4
Found not true (see Pretext Found)
Found True (see Pretext Not Found)
Use of (in promotion/selection actions): II, 3, p. 3
Performance Problems (need to document): V, 3, pp. 8-10 and 10-12; VI, 4, pp. 2-3 and 5-6
Physical Impairment: (See: Disability: Type of)
Pregnancy (discrimination because of): VII, 4, p. 8; IX, 2, p. 6-7
Pre-Selection: (See: Promotions/Selections/Hiring: Pre-Selections)
Priority Consideration: (See: Promotions/Selections/Hiring: Priority Consideration)
Privacy (right to): X, 1, p. 9-11 (urine screening)
Problem Employees: V, 3, pp. 8-10 and 10-12; VI, 4, p. 5-6; VII, 1, p. 9-10 (article); VII, 2, p. 3-4
(See also: Performance Problems)
Procedural Dismissals: (See specific ground(s) for dismissal — e.g., failure to state a claim, untimeliness, etc.)
Promotions/Selections/Hiring:
Affirmative Action Plans (use of): II, 1, p. 7
Applications: II, 3, p. 3; V,2,p.2; VI, 2,p. 10-12; VIII, 4, p. 3-4.
Disqualification (by HR specialist): VI, 2, p. 10-12; X, 1, p. 8-9; X, 2, p. 7
Documentation (need to retain): III, 4, p. 5-6; IV, 4,p.4-5; V,3,p.8-10; VI, 1,p. 5-6;
VI, 4, pp. 2-3 and 8-9; VIII, 4, p. 10-11; IX, 4, p. 4-5
Education: (See: Qualifications: Education)
Experience: (See: Promotions/Selections/Hiring: Pretext: Evidence)
Innocence of Decision Maker: V, 3, p. 2-3;
Knowledge (of applicant’s race, gender, etc.): X, 2, p. 7
Manipulation of the Process: V, 1, pp. 4-5 and 5-6 and 12; VIII, 4, p. 10-11
Mistakes: (See: Promotion/Selections/Hiring: Pretext: Evidence)
Nurses (non-competitive promotions): (See: Nurses: Promotions)
Panels (interview and rating): V, 3, p. 8-10; VII, 3, p. 10-11; IX, 4, p. 4-5
Performance Appraisals (use of): II, 3, p. 3
Position Descriptions: V, 4, p. 8-9
Pre-Selections: III, 4, p. 7-8; V, 3, p. 13-16; V, 4, p. 4-5; VIII, 4, p. 10-11 (article)
Pretext:
Evidence or Not Evidence of:
Affirnative Employment Plans (use of): II, 1, p. 7-8
Derogatory Comments: 1II, 2, p. 3
Education: (See: Qualifications: Education)
Experience: II, 1, p. 7; III, 1, p.13; VI, 3, p.4-5
Interview Not Granted as: II, 1, p. 7-8
Opinion (of complainant as to his/her qualifications as): (See: Qualifications:
Opinion)
Mistakes: V, 1, p. 5-6; X, 1, p. 8-9
Performance Appraisals: V, 1, p. 4-5; VI, 4, p. 2-3
Priority Consideration (use of as ): (See: Promotions/Selections/Hiring:
Priority Consideration)
Prior Nonselections as: II, 1, p. 7
Seniority: IV, 3, p. 9-11; V, 3, p. 8-10
Subjective Factors (use of by selecting official): IV, 3, P. 9-11
Found: I, 1, p. 15; 1II,2,p.2-3; 1II,4,p.9-11; IV, 3,p.9-11; 1V, 4, pp.2-3and
8-9; V,1,p.4-5and 5-6; V,3,p.8-10; IX, 4,p.4-5
Not Found: I, 1, p. 16; 1II,1,p.7; II,2,p.7; 1I, 3, p. 3;1I1I, 3, p. 4-5; 1V, 3, p. 9-11;
IV, 4,p.5-6; V, 3,13-16: V,4,p.4-5; V,4,p.89; V,3, p.13-16;
VI, 2, p. 10-12; IX, 1,p.6-7; IX, 3,p.6; X, 1, p. 89
Priority Consideration: III, 3, p. 4-5
Procedures/Policies (failure to follow): V, 3, p. 8-10; X, 1, p. 8-9
Proficiency Reports (nurses):
If issue involves use in noncompetitive promotions: (See: Nurses: Promotions)
If issue relates solely to the rating: (See: Performance Appraisals)
Rating Panels: V, 1, p. 5-6
Reason(s) articulated --
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Burden of Articulation Met (specific reason given for nonpromotion or
nonselection)
Burden of Articulation not Met (no reason or nonspecific reason given)
I,1,p.16-17; 1III, 3, p. 3-4; 1III, 4, p. 5-6; 1V, 4, p.2-3 and 4-5
Found not True (see Pretext Found)
Found True (see Pretext Not Found)
Inability to Accommodate: (See: Disability: Accommodation or Religion:
Accommodation)
Risk of Harm or Injury (as reason cited): (See: Disability: Direct Threat)
Proof: (See: Evidence)
Proposed (vs. Completed) Actions (dismissal because of): VIII, 4, p. 5-7
Protected Activity: (See: Reprisal: Protected EEO Activity)
Punitive (damages): (See: Compensatory Damages)

Q
Qualifications
Applications (...not noted in): (See: Promotions/Selections/Hiring)
Disqualification (by HR specialist): (See: Promotions/Selections/Hiring)
Education (as evidence of): 1V, 4, p. 6-7; V, 3, p. 13-16
Experience (as evidence of): (See: Promotions/Selections/Hiring: Pretext: Evidence)
Nurses (See: Nurses: Qualifications)
“Observably Superior”: (See: Qualifications: Plainly Superior)
Opinion (of complainant as to his or her own): IV, 3, p. 9-11
Position Descriptions: (evidence of): V, 4, p. 8-9
“Plainly Superior”: IV, 3, p. 9-11; 1V, 4, pp. 2-3, 6-7,and 8-9; V, 3, p.8-10; VI, 1, p. 5-6
Seniority (use of): (See: Promotions/Selections/Hiring: Pretext: Seniority)
Supplemental Qualification Statements: II, 2, p. 3

R
Race (knowledge of applicant’s): X, 2, p. 7
Racial Harassment: (See: Harassment: Racial)
Racial Profiling: V, 1, p. 8-9
Reannouncing Position Vacancies (to manipulate the process): (See: Promotions/Selections/Hiring:
Manipulation of the Process)
Reasonable Accommodation (See: Disability: Accommodation or Religion: Accommodation)
“Reasonable Suspicion” Standard (as relates to untimeliness of complaint): VII, 4, p. 11-12
Reassignment (as a reasonable accommodation): (See: Disability: Accommodation)
Reassignment (of harassment victim): (See: Reprisal: Reassignment of Harassment Victim)
Recency (of experience): (See: Promotions/Selections/Hiring: Pretext Evidence)
Records (medical): (See: Disability: Medical Records)
Reductions in Force (involving Title 38 Employees): V, 2, p. 12-13
Regulations (See: EEOC Regulations)
Relief: (See: Remedies)
Religion:
Accommodation: 1V, 1, p. 4-5; V, 4, p.5-7
Beliefs (nature or sincerity of): III, 4, p. 10-11
Inquiries (about): IX, 1, p. 6-7
Seasonal Displays/Activities: III, 1, p. 5
Diversity Training (as allegedly violating beliefs): III, 4, p. 10-11
Undue Hardship: V, 4, p. 5-7
Remarks (inappropriate or offensive): (See: Comments)
Remedies:
Inappropriate: IV, 4, p. 8-9
Limited: V, 2, p. 2-4
Removal Actions:
Conduct (because of):
Pretext:
Evidence or Not Evidence of:
Found: IX, 1, p.2-3
Not found: VI, 4, p. 3-4
Reason(s) Articulated --
Burden of articulation met (specific reason given for removal)
Burden of articulation not met (no reason or nonspecific reason given)
Found Not True (See Pretext: Found)
Found True (See Pretext: Not Found)
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Job Performance (because of):

Pretext:
Evidence or Not Evidence of:
Found: I, 1, p.18; VI, 4, p.2-3; IX, 1, p.2-3
Not found: VII, 4, p. 2-3
Reason(s) Articulated --
Burden of articulation met (specific reason given for removal)
Burden of articulation not met (no reason or nonspecific reason given)
Found Not True (See Pretext: Found)
Found True (See Pretext: Not Found)

Other Reasons (because of):

Representation:
Adequacy of: (See: Adequacy of Representation)

Reprisal:

Right to:

Pretext:
Evidence or Not Evidence of:
Found:
Not found: II, 3, p. 5-6; 1V, 4, p. 9-10
Reason(s) Articulated --
Burden of articulation met (specific reason given for removal)
Burden of articulation not met (no reason or nonspecific reason given)
Found Not True (See Pretext: Found)
Found True (See Pretext: Not Found)

Adverse Action Requirement: (See: Reprisal: Per Se)
Article about: I, 1, p. 19; IX, 1, p.10-11; IX, 3, p. 10-11
“Chilling Effect”: (See: Reprisal: “Per Se” Reprisal)

Discipline/Negative Action (taken against harassment victim): II, 1, p. 5-6;
VIIL, 1, p. 2-3; IX, 2,p. 5-6; IX, 3, p. 2-3; (See also: Harassment: Corrective Action: Reassignment of

Victim)

EEOC Compliance Manual (Section 8): I, 1, p. 20
Elements of Claim: I, 1, p. 20; 1II,4,p.7-8; 1IV,4,p.5-6; V,4,p.3-4; VI 2 p.5-6; VIII, 3, p. 3-5, X, 2, p. 2
Evidence of: 1, 1, p. 13, 15, and 18: 1II, 2, pp. 3, 6, and 8-9; 1II, 3, p. 5; III, 2, p.4; IX 1,p.2-3;
Frivolous Complaints (because of): IX, 3, p. 10-11 (article about)

Intimidation: (See: Reprisal: “Per Se” Reprisal)

Interference (with EEO process): (See: Reprisal: “Per Se” Reprisal)

“Material” Action: I, 1, p. 20

Protected EEO Activity:

Knowledge by Management of: 1II, 4, p. 3-4; 1V, 3,p.5-6; 1V, 4,p.5-6; VIII, 3, p. 3-5;
X,2,pp.2and 8

Participation Type Activity: VIIL, 1, p. 6-7;, X, 1,p.2

Opposition Type Activity: II, 3, p. 5; VIIL, 1, pp. 2-3 and 6-7; X, 1, p.2

RMO (responsible management official, named as): VIII, 1, p. 6-7

Threat to File Lawsuit (made by supervisor): VII, 3, p. 5-6

Threat to File EEO Complaint (See: Reprisal: Protected EEO Activity: Opposition Activity)

Time Span Between EEO Activity and Adverse Action: I11, 4, p. 3-4; 1V, 4, p. 5-6; V, 2, p.

V,4,p.3-4; VI, 2 p.5-6; VIII, 3, p. 3-5; IX, 1, p.2-3; X,2,p.2-3
Treatment before Activity vs. Treatment after Activity: II, 2, p. 2

“Per Se” Reprisal: 1, 1, pp. 12; and 20; II,1,p.8; 1II,2,p.3; III, 4,p.2; VII, 1, pp. 6-7 and 7-9;

Pretext:

VII, 38, p. 5-6 and 10-11; VIII, 2, pp. 5-7 and 9-10; IX, 2, p. 6-7

Evidence or Not Evidence of:

Found: I,1,p.18; 1II,4,p.89; IV,1,p.89; 1IV,3,p.5-6; V,2 p.810; VI, 4,p.5-6;
VII, 2, p. 3-4; VIII, 3, p. 5-6; 1IX,1,p.2-3; IX, 4, p.4-5

Not found: III, 1, p. 7-8; 1IIL, 3, p. 6-7; IX, 3, p. 2-3; X, 2, p. 8-9

Reason(s) articulated --

Burden of Articulation Met (specific reason given for nonpromotion or
nonselection)

Burden of Articulation not Met (no reason or nonspecific reason given)
1,1, p.16-17; 1III, 3, p. 3-4; III, 4, p. 5-6; 1V, 4, p. 2-3 and 4-5

Found not True (see Pretext Found)

Found True (see Pretext Not Found)

Problem Employees: (See: Problem Employees)
Reassignment (of harassment victim): II, 1, p. 2: 1II,3,p.4; 1II,4,p.5; III, 1,p.9-10
Supervise (impact of complaints on ability to): VII, 1, p. 9-10; VII, 2, p. 3-4

III, 1, p. 9-10; VIIL, 1, p. 7-9;

IX, 4, p. 4-5

8-10;
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Technical Violation: (See: Reprisal: “Per Se” Reprisal)
“Ultimate” Action: I, 1, p. 20
“Whistle-Blowing” Activities (reprisal due to): III, 3, p. 6-7
Restraint: (See: Reprisal: “Per Se” Reprisal)
Retaliation: (See: Reprisal)
Reverse Discrimination:
Age: (See: Age Discrimination)
RIFs (See: Reductions in Force)
Risk of Future Harm or Injury: (See: Disability: Direct Threat)

S
Same-Sex Requirement or Policy: (See: “BFOQ”)
Same-Sex Urine Screens: (See: Urine Screens)
Sanctions (imposed by EEOC judges): VI, 1, p. 5-6
Sex-Based Requirement or Policy: (See: “BFOQ”)
Sexual Harassment (See: Harassment)
Sexual Identity: (See: Trans-Gender Behavior)
Sexual Orientation: 1V, 3, p. 13-14
Selection Actions (See: Promotions/Selections/Hiring)
Service-Connected Disability: (See: Disability: Benefit Statutes: Veterans Compensation)
Settlement Agreements:
Breach of: VIII, 2, p. 3-4
Consideration (absence of): V, 2, p. 4-5
“Meeting of the Minds” (absence of): V, 2, p. 5-6
Mistake of Fact: (See: Settlement Agreements: Meeting of the Minds)
Oral Agreements: VIII, 2, p. 3-4
Shortness of Breath: (See: Disability: Type of)
Skin Conditions: (See: Disability: Type of)
“Similarly Situated”: (See: Employees)
“Speak English Only” Rules: (See: National Origin)
Stating a Claim: (See: Failure to State a Claim)
Statistical Evidence: (See: Evidence)
Stress: (See: Disability: Type of)
Subjective Factors (use of): (See: Promotions/Selections/Hiring: Pretext)

T

Tangible Employment Action: (See: Harassment: Automatic Liability; See Also: Harassment: Coerced
Sex)

Tangible Harm: (See: Aggrieved)

Telework (as a reasonable accommodation for disabilities): (See: Disability: Accommodation)

Temporal Proximity (in reprisal cases): (See: Reprisal: Protected EEO Activity: Time between.....)

Temporary Disability: (See: Disability: Temporary)

Terminations (See: Removal Actions)

Threats ((See: Reprisal “Per Se”)

Timeliness (of complaints): (See: Untimeliness)

Title 38 Employees (right of appeal to MSPB): (See: Reductions in Force)

Trans-Gender (Trans-Sexual) Behavior (discrimination due to): VII, 1, p. 5-6

Touching (of employees): (See: Harassment: Touching Employees)

Typicality: (See: Class Action Complaints)

U

Under-Representation: (See: Evidence: Statistical)

Undue Hardship: (See: Disability: Accommodation)

Unfairness (as evidence of discrimination): (See: Evidence: Unfairness)

Union Officials (complaints filed by): V, 3, p. 12-13

Untimeliness (dismissal of complaint due to): VI, 1, p. 9-10; VI, 4, p. 6-8; VII, 4, p. 11-12
Urine Screens: X, 1, p. 9-11

| %4

VA Disability Ratings: (See: Disability: Benefit Statutes: Veterans’ Compensation)

Veterans’ Compensation: (See: Disability: Benefit Statutes: Veterans’ Compensation)

Veterans’ Preference or Status (cited as a basis of discrimination): IV, 4, p. 9-10; VI, 1, p. 15

Vision Impairments: (See: Disability: Type of)

Voidance (of settlement agreements): (See: Settlement Agreements: Consideration and Meeting of the Minds)
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w

“Whistle Blower” Complaints: (See: Reprisal: Protected EEO Activity: Whistle Blowing Activities)
Witness Credibility: (See: Credibility)

“WOC” Employees/Employment (without compensation): (See: Employees)
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